CRACK DOWN

ON FINANCIAL
CRIME

CORPORATE CRIMINAL OFFENCE OF FAILING TO
PREVENT THE FACILITATION OF TAX EVASION

The Criminal Finances Act 2017 introduced what is known as the corporate criminal offence (‘CCQO’)
of failing to prevent the facilitation of tax evasion by associated persons.

This is a strict liability criminal offence, and a criminal conviction can result in an unlimited fine.

The CCO is applicable to all UK incorporated businesses, with no de minimis, and it can also apply

to businesses incorporated outside the UK.

What is needed for my entity to face liability
Stage one: the evasion of tax by another entity or an
individual (the ‘third party’). This includes the evasion of
tax outside of the UK for entities with a UK connection.

Stage two: the evasion of tax must be deliberately
facilitated by an associated person of your entity.
HMRC is not obliged to prosecute the third party, nor the
associated person, in order to commence criminal
proceedings against your entity.

In the event HMRC can demonstrate, beyond reasonable

doubt, that offences one and two have occurred, your
entity then faces

Stage three: the failure to prevent the facilitation of tax
evasion by the associated person (CCO), subject to the
sole available defence.

What are the consequences of failing to

prevent the facilitation of tax evasion?

In the absence of establishing the sole available

defence, the immediate consequences include:

+ acriminal investigation and then prosecution;

« acriminal conviction for the entity and unlimited
fines;

* brand, reputational and commercial damage; and

* regulatory consequences, if applicable.
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What do | need to do: establish a defence
The sole statutory defence is to have “reasonable
prevention procedures”.

In order to demonstrate the implementation of
reasonable prevention procedures, your entity must
satisfy HMRC’s six guiding principles:

Risk

T — Proportionality

of prevention
procedures

Monitoring
and
review

Top level
commitment

Communication,

including training Due

diligence

What is required will vary from business to business,
but HMRC’s guidance clearly states a risk assessment
is required at the very least, so this is a good place to

start.
B I

RSM



Your first step: undertake arisk assessment
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What risks exist for associated persons to facilitate

tax evasion?
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Understand the nature of the associated persons and third
parties that could pose a risk.

Identify the business functions which pose the greatest risks.

What procedures already exist to mitigate the identified risks?

What gaps exist?
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How can we help

Unique law turning you into police
enforcement

This criminal offence hinges upon the tax affairs
of a third party. The tax affairs of your
organisation have no bearing i.e. your law abiding
organisation may be subject to criminal
prosecution due to the dishonesty of a third party
in your supply chain and by the actions of your
employees, directors or third parties who provide
services on your behalf.

At present, nothing quite like it exists anywhere
else in the world.

Our tax risk and governance specialists have extensive experience helping clients understand their obligations under
the CCO rules, helping them to assess their risks and putting in place reasonable prevention procedures.

1. Undertaking CCO risk assessments, including:
 the education of senior personnel;
* identifying ‘associated persons’ and the risks they pose;

» assess the business inherent risk factors in the context of key risk areas; and

* reviewing existing policies, procedures and controls.

2. Advising on the design and implementation of controls and processes, including:
» the implementation of recommendations identified during the risk assessment process; and
+ suitably worded CCO policies and other internal/external communications.

3. Providing training to associated persons through online forums, e-learning modules or other suitable

formats.

We can also provide ongoing support to monitor the effectiveness of reasonable prevention procedures and manage

the disclosure of any breaches to HMRC.

For further information, please contact:

Paul Marcroft

Tax Director

T +44(0) 1772 216 142
paul.marcroft@rsmuk.com

Holly Walmsley
Associate Director
T +44 (0) 1772 216 111

holly.walmsley@rsmuk.com

rsmuk.com

The UK group of companies and LLPs trading as RSM is a member of the RSM network. RSM is the trading name used by the members of the RSM network. Each member of the RSM network is an independent accounting and
consulting firm each of which practises in its own right. The RSM network is not itself a separate legal entity of any description in any jurisdiction. The RSM network is administered by RSM International Limited, a company registered in
England and Wales (company number 4040598) whose registered office is at 50 Cannon Street, London EC4N 6JJ. The brand and trademark RSM and other intellectual property rights used by members of the network are owned by RSM

International Association, an association governed by article 60 et seq of the Civil Code of Switzerland whose seat is in Zug

RSM UK Corporate Finance LLP, RSM UK Restructuring Advisory LLP, RSM UK Risk Assurance Services LLP, RSM UK Tax and Advisory Services LLP, RSM UK Audit LLP, RSM UK Consulting LLP, RSM Northern Ireland (UK) Limited
and RSM UK Tax and Accounting Limited are not authorised under the Financial Services and Markets Act 2000 but we are able in certain circumstances to offer a limited range of investment services because we are licensed by the
Institute of Chartered Accountants in England and Wales. We can provide these investment services if they are an incidental part of the professional services we have been engaged to provide. RSM UK Legal LLP is authorised and
regulated by the Solicitors Regulation Authority, reference number 626317, to undertake reserved and non-reserved legal activities. It is not authorised under the Financial Services and Markets Act 2000 but is able in certain circumstances
to offer a limited range of investment services because it is authorised and regulated by the Solicitors Regulation Authority and may provide investment services if they are an incidental part of the professional services that it has been
engaged to provide. Whilst every effort has been made to ensure accuracy, information contained in this communication may not be comprehensive and recipients should not act upon it without seeking professional advice.

© 2023 RSM UK Group LLP, all rights reserved


mailto:charlotte.cliffordevans@rsmuk.com
mailto:paul.marcroft@rsmuk.com

	Slide 1
	Slide 2

