The legal
perspective:
Getting your house in order preparing for investment or sale
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The Legal Perspective
Are you looking for investment or do you want to sell your business? This
type of business transformation can be challenging if you don’t do the right
preparation and planning, but we can help you get ready.
Common reasons for seeking
investment are to:
•• increase working capital;
•• attract an investor with particular influence in your
business area or an area you wish to target;

Regardless of the reasoning, there
are a number of objectives which you
may wish to achieve:
•• financial – to maximise the value generated;

•• attract talent/hire staff;

•• philanthropic – to ensure that the aims and objectives of
the organisation will continue to be fulfilled by the new
owner. This is likely to be more applicable to an investor;

•• financially restructure (i.e. issuing shares to minimise
borrowing);

•• tax efficiency – to sell your business or to attract an
investor in the most tax efficient way;

•• purchase a particular or high value asset;

•• regulatory compliance – to ensure that you comply with
any regulatory restrictions on your business;

•• expand or diversify the business; or
•• to keep competitive.

Common reasons for an exit are:
•• to monetise the hard work which you have put into your
business;
•• to plan for a life event such as retirement or death;
•• to overcome a relationship breakdown between
stakeholders;
•• as a last resort solution to a deadlock between equal
owners;
•• to reward those who have grown the business (eg
management buyout);
•• to dispose of a loss-making business;
•• to pursue other interests; or
•• to change group strategy by exiting a particular business.

•• timing – when you have found a buyer or an investor, you
may want to move quickly - delays can derail a deal;
•• protection – to ensure that your liability is limited and
you are as protected as possible when selling or seeking
investment. Protection on a sale could mean not giving
too many warranties or indemnities. For an investment,
protection is likely to include having an investment
agreement which protects the interests of all parties;
•• employees – to ensure employees are retained, not just
because the business will require them but because they
have helped you grow the business and you want to protect
their position in the event of a sale/investment; and
•• business continuity – to ensure business continuity. This is
especially true for an investment or earn-out.
Whether you are seeking investment into your business or
the sale of your business, the route to success is the same;
it’s all about preparation.
Early planning underpinned by robust legal, tax and financial
advice will significantly increase your chances of a successful
outcome for your investment or exit. Better outcomes are
achieved when appropriate planning and preparations begin
well before you go to market.
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It takes time to get a business and its ownership
arrangements into the best place to achieve the maximum
price. Addressing issues as they emerge in the lead up to an
investment or sale can completely derail the sale/investment.
A business which has failed to keep a ‘clean house’ can
become an unattractive investment and the impact on the
project can be significant:

•• employees can get nervous during protracted exit talks
which may lead to business disruption; and

•• price - the buyer/investor will seek to decrease the price;

•• cost - these delays will considerably increase the costs of
the sale/investment.

•• risk - buyer/investor will request enhanced warranties and
indemnities to ensure that they are fully protected leaving
you in an exposed position;
•• timing - the sale/investment will proceed more slowly
leading to:
•• lack of continuation of business - it may be hard to run the
business during the exit process;
•• greater likelihood of confidential information being leaked
- if customers and suppliers find out that the business is
being sold, then they may look to exit contracts which can
lead to a lack of business continuity;

•• it can be more stressful to you as the seller - as the
process involves a great deal of work and you are likely to
want the proceeds of the sale/investment as quickly as
possible;

Early planning puts you in a strong position, inspiring buyer/
investor confidence, maximising your investment return and
facilitating a smooth process.
Our experience and multi-disciplinary approach guides you
through the legal, commercial, tax, financial and practical
issues that you need to consider when proposing an
investment or an exit. Through skillful planning, you can avoid
these pitfalls so that you and your business is in the best
possible shape to achieve your objectives.
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What should you do to prepare?

Corporate governance review
Structural review
Ahead of any significant business change,
it is sensible to review the existing group
structure to ensure that it is fit for purpose
and will allow for the upcoming sale/
investment. This might include reviewing a
company’s constitutional documents such as memorandum
and articles of association or the group’s lending
arrangements. Restructuring ahead of a sale/investment
can limit legal liability, ensure tax efficiency and facilitate the
proposed sale/investment.
Carrying out this analysis and undertaking any required
rectification or reorganisation (in the case of a group)
prior to finding buyer/investor is the most effective way
to guarantee that your sale/investment objectives are
realised. Issues such as incomplete or missing records,
unknown shareholders and discrepancies in share classes
can really de-rail the process, limit your position and
decrease the value realised on the sale/investment.
Our corporate legal team can help identify any such issues
at an early stage and then recommend the appropriate
actions to achieve your ultimate goals. We advise on
corporate law and compliance, directors’ duties, drafting,
reviewing and advising on shareholders agreements and
other similar agreements such as investment and joint
venture agreements, intra-group lending arrangements,
share and asset transfer agreements and other corporate
constitutional legal documents. We work closely with
our tax professionals to deliver bespoke and tax efficient
corporate legal structuring arrangements.
Contractual restrictions
Contractual restrictions can come in many
forms and you will need to be aware of
any restraints to the sale/investment. You
will not want to find a buyer/investor and
incur fees only to discover that you cannot
sell your business without the consent of an unwilling
shareholder. Contractual restrictions might be found
in a company’s articles of association, a shareholders’
agreement, investment agreement, joint venture

agreement, partnership agreement or even in previous
sale documentation of a company that has been recently
acquired. It is not uncommon for such agreements to contain
a specific process for and restrictions on a sale/investment
such as drag and tag along rights and rights of pre-emption.
Contractual restrictions may also include, for instance,
a change of control clause in a major customer’s trading
contract. Will a sale allow that customer to terminate the
contract? If so, a buyer may require some assurance that
the customer will stay with the business after the sale.
We can help review your existing contractual arrangements
to identify any possible restrictions at an early stage to
ensure that you understand the process and the legal,
tax and practical implications of your proposed sale/
investment. Early identification of restrictions can save
considerable time and cost.
Compliance and record keeping
A prospective buyer/investor will carefully
scrutinise your business and its ownership
arrangements. It is critical to ensure that
your business has complied with its legal
and regulatory requirements and has the
relevant documentary evidence in place. Companies are under
a legal obligation to maintain certain records for a minimum
period of 10 years and it is likely that a prospective buyer/
investor will wish to review these records. Poor compliance
and record keeping can be a potential red flag for prospective
buyers, affecting the value of your interest, causing delays or
cancellation of the process.
We can help review your existing company records and
business practices to ensure that your business is meeting
its legal obligations. We can advise the business on any
rectification which may be necessary, and we can also provide
ongoing compliance support as required. Having your key
company records up to date for a buyer/investor can speed up
the sale/investment process and assure the buyer/investor
that they are buying/investing in a well-run business.
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Succession planning
Many businesses do not have a clear structure
or process in place for succession planning.
This can lead to instability and uncertainty for
the business and its workforce especially if
the question of succession arises in a sale/
investment context. The buyer/investor is likely to require
assurances that key staff will be retained after the sale/
investment and that succession has been considered at the
outset. This is important as buyers/investors frequently
will have a three to five year exit plan in mind. Succession
can often be successfully anticipated within the contractual
arrangements governing the business’ relationship with its key
owners and managers. However, this must be done before the
sale/investment occurs.

Why and how to preserve the value
of your intangible assets, safeguard
your data, and demonstrate legal and
regulatory compliance

We advise on effective succession planning and draft
contractual arrangements for organisations to ensure that the
succession plan is supported by legally enforceable obligations.
We work with our tax team to ensure that such arrangements
are as tax efficient as possible for the sale/investment.

Whether your strategy is offensive or defensive, the IP due
diligence that our commercial legal team can perform will
help you to identify and realise revenue potential, verify that
protections are in place and up to date, and effect assignments
where existing consultancy or R&D agreements are unclear.

Company share scheme review
Ensuring that your share scheme
arrangements are appropriate and robust is
vital before entering the sale/investment
process. Problems with share schemes
frequently derail or delay deals because the
potential tax liability can be extremely high.

Data loss prevention
Contrary to popular belief, data is not property,
and cannot therefore be ‘owned’. Nonetheless,
your ability to safeguard confidential and
commercially sensitive information, and
monetise non-personal data for analytical,
market research, and other purposes, can directly impact
your reputation and financial integrity, and secure or destroy a
competitive advantage.

Examples of problems might include misunderstanding that
historic share acquisitions by directors or employees created
a taxable event and/or give rise to continuing liability, or
there might have been a compliance failure which means
that HMRC tax advantaged plans no longer qualify. This
might happen for example if a company hasn’t submitted
the required annual returns and notifications to HMRC, or
they have not appreciated that the limits of the scheme
have been exceeded.
Our share schemes team advise on and implement
effective share scheme planning as well as reviewing and
administrating current schemes to ensure that your company
schemes are fit for purpose, removing nasty surprises or
unwelcome delays during sensitive negotiations.

Intellectual property
Understanding what intellectual property your
business needs to operate, and who owns it,
can be crucial to securing investment or closing
a sale. Depending on the sector in which you
operate, intellectual property can be one of
the largest asset classes a company holds and demonstrating
effective portfolio management can be key to unlocking its value.

Our team can interrogate your confidentiality policy and
third-party contracts to ensure that vulnerabilities are
identified and minimised, reducing the risks of a data loss, and
safeguarding the value of your brand.
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Legal and regulatory compliance
Obtaining and maintaining your licence to
operate can be costly, and a potential buyer/
investor will want to know that they are
not inheriting the risk of future reputational
damage, regulatory sanctions, or expensive
compensation claims as a result of inadequate legal and
regulatory compliance.
We review your existing GDPR and other compliance
documentation and offer pragmatic advice and assistance
to build a robust data protection regime, and an otherwise
compliant and sustainable business.

Workforce management challenges
Executive personnel contracts
If the contracts governing key senior
personnel omit business protective
covenants, the business being sold or
seeking investment risks devaluation,
through critical talent drain or exiting
executives taking key customer data or business-critical
colleagues with them.
Our team reviews and changes executive contracts so
business protective clauses are robust, fit for your business
and would pass enforcement scrutiny. We provide the
equivalent service in relation to business protections in
partnership agreements.
Employee information management
Without assigning business information as
‘confidential’, an expected legal protection
can be lost either through misuse of the term
‘confidential’ for information which is, in reality,
not protectable, or through a failure to properly
designate truly secret business content as ‘confidential’. This
could mean that business value is lost through competitors
poaching your talent who take your business strategy imprint
with them, leaving you without a remedy.

We provide clear advice on what constitutes confidential
information, and which employee information should be
so identified and designated to preserve its value pre-sale
and post-sale. Our legal team guides you on embedding
best practice within your organisation so that information
is handled in the correct way once it has been identified as
legally protectable.
Dispute management
Organisations can suffer reputational or
value-driven damage on sale or investment
if they have a poor track record in disputes
with employees, partners or the workforce
collectively. This might include publicly
reported grievances or employment tribunal decisions.
Grievances must be managed with care as they arise
especially when an exit or investment event is planned, to
prevent price reduction for contingent liabilities.
Allegations, however unfounded, about your key business
leaders can be extremely damaging at a time of sale/
investment and equality and whistleblowing polices must
be in place, clearly communicated and rigorously operated to
give you early warning of poor behaviour, cultural issues or
poor staff management or engagement.
Our specialist employment legal advisers can work with
you on a company health check ahead of a sale process to
identify any of these risk areas and to propose and deliver
the solutions. Also working closely with our HR consultancy
team for company behaviours training and implementation,
we can provide you with the necessary tools to identify,
mitigate and remediate any areas of challenge.
Employment status issues
Roles and responsibilities within
organisations often develop organically,
and the employment status allocated
at the outset of a relationship can then
change too. This can leave the employee or
worker with a mismatch between their working reality and
their legally defined employment status. Employers risk
unknowingly conferring greater rights on personnel whilst
not appreciating their own obligations to them.

When going into a sale or investment, it is key to ensure that
the employment rights conferred on the workforce match
up with their daily working realities, and that businesscritical material is appropriately protected.
We carry out employment legal status audits, including
expertise from our employment tax specialists, to help
companies map and align roles with employment status
across the organisation. Our specialists also work with you
to ensure that you have the right people classified in the
right way with the right contracts in place. This is critical to
benchmark the workforce value when entering an exit, sale
or investment project.
Regulatory compliance challenges
When buyers/investors carry out due
diligence, regulatory compliance with sector
specific and general legislation is examined
in detail. Even in non-sale business change
scenarios, it absolutely pays to be proactive
in examining your regulatory compliance. This might include
your approach to and compliance with regulation such as the
Modern Slavery Act, the Gender Pay Gap reporting obligations,
Payment Practices and Performance Reporting, Criminal
Finances Act offences, Whistleblowing, Equality and Diversity
obligations and other corporate governance requirements.
In conjunction with other RSM specialists we can help you
to carry out a compliance audit, make improvements where
needed and provide you with ongoing compliance tools as
necessary. These will help you to market your business,
reassure your stakeholders and support ongoing business
value sustainability.

National Minimum Wage (NMW)
One of the key UK employment regulatory
obligations is NMW. With the current rigorous
and better-resourced central government
enforcement of this regulation, including
public naming and shaming for underpayment,
the reputational damage caused by (even unknowing)
non-compliance could cause serious harm to your sale or
investment prospects or could limit your negotiating position
once in a sale or investment process.
Our specialist National Minimum Wage advisory team,
combining technical legal and employment tax expertise,
carry out National Minimum Wage audits to identify
any areas of non-compliance and help you to set up and
implement remediating plans. Our team also support our
clients through HMRC NMW investigations.
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How RSM can help
By bringing together our legal services with professional
advisers from our other specialist divisions we offer our
clients integrated and holistic advice.
Our team bring in specialists where and when needed and
brief them for or with you. Creating these bespoke teams
for our clients’ specific needs means that you get the right
minds at the right time – legal and corporate tax teams
working together on a strategic growth project for example,
or legal, employment tax and HR working together with you
to design and implement a workforce integration plan.
Our legal team bring their specialist expertise both from
private practice and industry which means they understand
and advise on the legislative parameters and implications
of your project or your needs, as well as anticipating the
challenges you might face – and they can help you navigate
those successfully.

Commercial

Our commercial legal team provides you with the advice
and legal infrastructure you need to build and sustain
a successful business model. Our experts ensure you
conduct commerce in line with the laws and regulations
applicable to your product, service, or business sector, so
you can focus on meeting your long-term profit-making
and CSR objectives. Our combined legal, consulting, and
risk assurance services enable us to identify, prioritise, and
proactively manage the growth model for your business,
providing end-to-end solutions designed to ensure robust
growth is underpinned by resilient legal forms.

Corporate

Our corporate legal team unlock business potential through
dynamic legal structuring, securing agile growth. We
partner with our corporate tax advisers in planning the
design of robust and tax efficient solutions for our clients.
We provide business and asset transfers implementation,
corporate ownership structuring during all growth
stages, employee share schemes design and delivery,
corporate group simplifications and corporate structure
reorganisations delivery aligned to corporate tax planning.

Employment

Our legal employment team provides organisations with
employment risk-based advice and guidance. By having
employment legal, employee share scheme, employment
tax, HR and payroll experts all under one roof, RSM can,

where appropriate, deliver truly holistic services. Our legal
employment services focus on agreements with senior
executive leaders securing business growth protection and
actively enforce that when breaches occur. We guide on
sexual and other harassment process management and
claims support, with an eye to reputational risk. Combined
role shareholder/director/employees’ exit rights impact are
a specialism. We focus on workforce National Minimum Wage
audits and investigations cost mitigation alongside workforce
privacy breach and growth-fit workforce status structuring.

Partnership

We provide specialist legal services to all forms of partnership
whether a professional services practice, investment business
or trading business. We advise on the most effective and tax
efficient ownership and management structures and produce
a bespoke partnership /LLP agreement to reflect the agreed
terms for operating the partnership and provide effective
protection to the partnership both when partners join and
after partners exit.
We bring our expertise and knowledge of the legal
perspective for all of these disciplines, integrating our
advice so that each legal objective fits together to prioritise
and project manage your processes, supporting the
achievement of your growth strategy.

Share Schemes

We understand that for effective growth, your company
needs to find and retain people who are engaged, motivated
and incentivised. They need to have a clear understanding of
your corporate strategies and be aligned with them. Share
schemes are the ideal tool to achieve this, taking account
of commercial, tax, accounting and legal issues. Our Share
Schemes Legal team draw on all these skills to support
companies and individuals to find and implement practical
solutions backed with the full suite of legal documents.
Our multi-disciplinary approach allows us to provide a
helpful service to time limited board members and in-house
counsel ensuring Corporate, Commercial and Employment
law elements are not overlooked while focusing on HR
objectives, tax and accounting obligations. Our experience
allows us to understand and work alongside in-house teams
and existing advisers.

Driving
The legal
business
perspective
growth

The RSM approach

We take the time to understand
you and your objectives

We provide integrated,
expert advice

We are accessible
to you

We are experts in
what you need

We are proactive in
driving your agenda

We apply commerciality as
well as technical know-how

For more information speak to your local RSM contact or get in touch with a
member of the team:
Carolyn Brown
Employment Legal
T 020 3201 8469
carolyn.brown@rsmuk.com

Gilbert Collison
Corporate Legal
T +44(0)20 3201 8429
gilbert.collison@rsmuk.com

Sarah Reynolds
Commercial Legal
T +44(0)20 3201 8335
sarah.reynolds@rsmuk.com

Wendy Chung
Partnership Legal
T 020 3201 8228
wendy.chung@rsmuk.com

Fiona Bell
Share Schemes Legal
T +44 (0)20 3201 8799
fiona.bell@rsmuk.com

RSM
25 Farringdon Street
London
EC4A 4AB

www.rsmuk.com
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