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WELCOME TO THE APRIL EDITION OF RSM’S HEALTH MATTERS
The levels of change and transformation appear to have ratcheted up yet again. We
have reached a point where the Clinical Commissioning Group (CCG) landscape is
changing, with the merger of CCGs and the increasing number of shared chief officers
or accountable officers. This coincides with the challenge to the future of the long
established provider/purchaser split with the introduction of accounting care systems
being announced.
With these changes and the necessary focus of NHS executive teams, both CCGs and Trusts need to
continue to meet their statutory responsibilities. They must though do this while increasing the level of
work taking place across Sustainability and Transformation Plans (STP) footprints and by exploring more
formalised joined up arrangements with local government. On the one hand bigger is better – the push
towards economies of scale through reviewing back office functions and shared services and a reduction
in transactional costs for example. But on the other hand with new data protection requirements on the
horizon, and the backdrop of Article 50 having been signed, there remains real uncertainty about our
legislation and governance as a country going forwards, let alone in the health service. If that wasn’t
enough, we now have the six weeks of campaigning for the 2017 general election, and whilst it is only a
short period, it will have the effect of putting on hold the decision making processes for a number of what
are often contentious decisions where change is involved.
In this edition of Health Matters we take account of the direction of travel and consider the governance
of STPs and how statutory bodies should seek assurance that decisions are being taken at the right level
and with clear oversight of their own local boards. We also consider the pace of change in regards to back
office functions and the need to drive through change using effective benchmarking and identification of
what is working well elsewhere.
Changes in legislation are also muddying the waters and as part of our role in considering issues that
are approaching for the NHS we take an initial look at the incoming GDPR legislation. This will have
ramifications for how information can be shared and will need careful consideration alongside the drive
for more digital solutions with the ever present and growing threats around cyber security.
Finally we note that HMRC has recently commenced a number of inspections of health bodies, focusing
particularly on contractor payments and going back to records at the start of CCGs. As seen following
the recent volte-face by the government around the National Insurance increases for contractors, the
changes in tax legislation around off payroll working are both emotive and complex.
At this difficult period of change it is critical that one eye is kept on the present risks whilst using the
other to move towards more long lasting and transformational solutions.
If you would like further information on any of the topics covered, please don’t hesitate to contact myself
or a member of our NHS team (details on the back cover).
Tim Merritt
Head of Healthcare

Health Plus Care Conference, 28 and 29 June 2017, ExCeL London
Come see our healthcare team on stand B53 where we’ll be showcasing Quest4Care; our care
home benchmarking software.

SUSTAINABILITY AND TRANSFORMATION PLANS
– GOVERNANCE ARRANGEMENTS
Background
Sustainability and Transformation Plans (STPs) were announced in the NHS planning
guidance published in December 2015.
There are significant challenges facing the NHS, particularly for providers of healthcare,
as organisations look to find more opportunities to reduce costs, whilst maintaining
quality services. This means that the organisations need to look at ‘service
transformation’ and much closer working together across health economies.
STPs provide an opportunity to drive system wide collaborative working. They provide
a means of challenging local NHS leaders, clinicians, local government leaders and
communities to look at the changes within the ‘funding envelope’ as Simon Stevens, the
chief executive of NHS England, has commented. NHS organisations and local authorities
across England have come together to develop ‘place based plans’ for the future of both
health and social care services. The STPs are five year plans which cover geographical
footprints and as a result an organisation can be in more than one STP footprint.
The challenge
STPs offer an opportunity to improve the health and social care services in England;
they are not just a ‘plan’ but a different way of working; they are large and complex,
with a number of stakeholders. However, this presents a challenge and this degree
of change requires collective decision-making, across all partner organisations but
does not change the statutory responsibilities of the individual organisations. So, how
can they be governed and how can engagement be maintained to enable the delivery
required to be deemed successful?
Each STP has different challenges and building trust and working relationships which
may not have always worked well in the past will be an important factor. There are also
the conflicting needs to deliver as an individual organisation, various internal reporting
requirements and statutory duties to deliver.
Following the development of the STPs and their publication between October and
December 2016, there has been an insight into what the governance arrangements
may look like. This is, however, going to require time to change and leadership to
develop to no longer secure an organisation’s individual future at the expense of the
impact on others in the STP. The future is now to collaborate rather than compete.
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Why are the governance arrangements important?
Governance is the established system whereby organisations are directed
and controlled. This is led by the Board who set the strategic direction for the
organisation, who then manage, monitor and report on organisational delivery.
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Whilst this is often well-established and regularly reviewed in individual
organisations, bringing together a number of organisations presents a new
challenge of how the governance will work. Whilst views on the governance
arrangements have started to emerge, the details of how these will be applied
in practice, and how successful the arrangements will be, are yet to be seen.
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Considerations to support the effective governance of STPs
We have identified the following initial key considerations for ensuring that strong
governance arrangements are set up from the outset.

Governance
arrangements

• Is there a Memorandum of Understanding (MoU) in place?
• Have the governance arrangements been agreed and
shared with all partners?
• Is there representation from all partner organisations?
• Have terms of reference been set up?
• How does this link back into individual organisations
(as STPs have no legal accountability)?

Decision
making

• Who has the delegated power to make a decision?
• As STPs have no legal accountability, how will a collective
decision be made?
• What systems and processes will be in place to clarify
decisions made and provide evidence to support the
decision made?
• How will you ensure all stakeholders are involved in the
decision making process?
• Is there a resolution process in place, if not able to make
a decision?
• Has a process been considered to resolve any conflicts
of interest?

Accountability
and delivery

• How will STP performance be managed?
• How will you meet your individual statutory responsibilities?
• Are data sharing arrangements in place (Data Protection
Act considerations)?
• Are the reporting requirements and assurance needs
clear? (Consider also the different reporting timescales
of all involved.)
• Has risk management/risk sharing been considered?

Contact our NHS risk team (details on the back cover) to discuss the impact of the
developing STPs upon your organisation and how you can ensure you maintain
strong governance and accountability throughout this period of change.

6

IS THE TAXATION SYSTEM
AFFECTING THE NHS LANDSCAPE?
It is often quoted that the NHS is the fifth
largest employer in the world with a total
workforce nearing two million people.
Whilst the number of people directly employed by the
NHS has remained remarkably constant over the last 15
years, comparatively, we have seen a sizeable increase in
the number of temporary workers. Contributing factors
include meeting the capacity needs of an increasing and
aging population, the widening of the service scope offered
by the NHS and the greater flexibilities demanded by both
service provision and by the workers.
To counter the negative public perception of those
‘expensive’ recruitment agencies, there has been a real
drive to reduce total agency spend through the mandated,
and much publicised, NHS agency cap. The actual effect of
this instrument is still too early to measure but it is certain
to impact the size of the temporary workforce and how
the NHS decides to engage staff.
Coupled with this, are there other less noticeable
policy instruments which are also being deployed by
the government?
Taxation can be a complex area, and a tool the
government can deploy with less public scrutiny or even
under the banner of protecting against tax avoidance. We
have examined below some key recent changes and how
they could also be materially affect staff engagement.

Changes to legislation
Effective from April 2017, the introduction of
the new off-payroll reporting rules, aimed only
at the public sector, will require many workers
engaged via a personal service company or some
other intermediary to be paid through payroll.
A qualifying worker’s tax must be withheld at
source and the cost to the NHS will also increase.
The overall aim must be to drastically reduce the
number of people working through ‘tax efficient’
companies. However, as the new rules only
apply to public bodies, many displeased workers
may instead be driven to work for private care
providers or move away from the sector entirely
(eg IT professionals). Perversely, a reduced
workforce pool will inevitably, despite the cap,
further push up costs for the NHS.
Also with effect from April 2017, new VAT rules for
the workers utilising the popular Flat Rate Scheme
will force their adoption of a new increased rate.
This applies to all users with limited costs and will
potentially act as yet another tax disincentive for
those working through their own company.
Lastly, the wider effect of the UK’s employment
conduct regulations has ultimately resulted
in Adecco’s high profile appeal failing at the
Upper Tax Tribunal this month. In simple terms,
by law, recruitment agencies are restricted in
acting in an agency capacity. As a result, VAT is
chargeable be on the worker’s remuneration as
well as the agency’s own margin. This results
in a substantial irrecoverable VAT cost for the
sector with seemingly no reprieve in sight.
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HMRC targeting
Potentially as a top-level policy initiative we are also seeing a marked increase
in NHS bodies being specifically challenged by HMRC in respect of their use of
interim staff.
Firstly, HMRC have recently reinforced that they do not perceive VAT recovery
should be allowed against any fees requests where payments relate to the labour
costs of implementing/ supporting service provision (ie ‘doing’ rather than
‘advising’). This ambiguous line is difficult to challenge as it is open to interpretation
and is resulting in VAT assessments being levied on NHS bodies. The resultant
consequence, other than the immediate cost impact, is to act as yet another
disincentive for engaging any form of interim staffing support via companies.
Furthermore, and when requested, NHS bodies are obliged to provide HMRC VAT
officers with list of all payments made to consultants. From April, HMRC VAT
officers could share these reports with their employment tax colleagues - who can
then consider if off-payroll tax assessments are also in point. A double taxation
whammy for the NHS.
As a second area of strong focus, and under existing IR35 rules, most CCGs and
many NHS providers are experiencing tax enquiries into their office holders
and consultants who are not currently paid via payroll. Due to the evolving NHS
landscape, and legacy working practices, this feels like easy pickings for HMRC who
are rarely challenged but can often be over-zealous in their assessments.
…and a lack of HMRC targeting
Contrary to the above, over recent years the NHS has adopted a variety of direct
engagement models as a means of managing and reducing the costs of temporary
staff. Large numbers of staff now work through these managed service providers.
This is driven by a number of reasons including perceived tax savings and better
management of the workforce bank.
Initial controversy appears to have pacified and we have not seen HMRC
proactively review or challenge operation of the schemes. Many models include
workers being remunerated via short-term (or zero hour) contracts with both
payroll and HR outsourced.
Other direct engagement models also exist with workers, instead, engaged via
their own personal companies. With the introduction of new tax legislation from
April 2017 aimed specifically at these workers, the Managed Service Providers
may well revise their operational models, and we expect HMRC to start looking at
these more closely (potentially also challenging those individuals who have not
registered for VAT).
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Conclusion
There may be a perfect storm heading in the area of
staffing. Brexit could reduce the supply of temporary staff;
Sustainability and Transformation Plans (STPs) could
increase staff movement; changes to the structure of the
NHS and major joint working programmes may increase
workers operating across multiple agencies. Surely, more
than ever, the NHS needs to retain flexibility and adaptability?
We believe the government’s drive of reducing the viability of
engaging (non-payrolled) temporary staff could be a major
risk that needs to be addressed, without compromising tax
revenues or worker rights.
Perhaps brave new solutions are needed? For example, we
are already supporting those adopting a single system to
jointly manage a shared staff bank across multiple trusts
(staff remain directly employed but retains flexibility). This
works in the NHS but working across other organisations the
addition of 20 per cent VAT can quickly defeat this concept.
Perhaps the government could revisit the global tax treatment
of all forms of staff engagement with a view to encouraging
flexibility and sharing of resources? The left hand pushing for
closer working and new models of care is a worthy ambition,
but not if the right hand is administering the tax system in such
a way as to make this financially unworkable.

Key questions for consideraton

1

Do you have a working group covering finance,
HR and payroll and are they proactively
monitoring business changes as a result of the
tax lanscape?

2

What process and controls are in place for
temporary staff and tax?

3

Have you had an audit undertaken to identify
those workers affected by the new rules (eg
clinical and non-clinical consultants, office
holders etc)

4

Are the risks of adopting tax efficient solutions
managed and/ or been independently
reviewed? Or

5

Is your organisation’s approach tax inefficient?

6

Do you have any legacy staffing SLAs with
partners organisations (eg universities, local
authorities, charities etc)?
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HOW WILL NEW DATA PROTECTION REGULATION IMPACT
THE HEALTH SECTOR?
The General Data Protection Regulation (GDPR) will be coming into force in the UK
in May 2018. The new rules bring about substantial developments in data privacy
legislation which builds on the current Data Protection Act. It is designed to put in place
safeguards to protect consumers and customers across all industries. These changes
will impact the way organisations are able to store, manage and process personal data,
and will have substantial repercussions for those who are not compliant.
What are the main issues?
This should be a concern for all healthcare organisations including the NHS, who are required to
store and manage a huge amount of patient confidential information. To this end the NHS and other
healthcare organisations will be facing many big challenges. Not least in sourcing and determining
where and how they store confidential data. This will not be limited to electronic records, of which
there will be many different systems across the multiple organisations. The rule will also impact
physical records and paperwork.
There will also be a process needed whereby patients will have to opt in to allow any healthcare
organisation to keep and maintain personal records, this is in itself is a substantial task.
Robust, thorough data audits need to be undertaken in order for organisations across the NHS
to understand the scale of these data protection developments and the response needed to
become compliant.
To read more about the basics of the GDPR,
www.rsmuk.com/ideas-and-insights/the-general-data-protection-regulation
Aside from the legalities of the new regulations, as a public serving organisation, there are
reputational ramifications if the controls and processes in place around patient data fail. Healthcare
organisations, and particularly the NHS are in the public eye and therefore ensuring robust controls
exist is key to continued confidence. A breach of security resulting in data loss could bring adverse
publicity, operational downtime, financial loss and reputation damage, not with-standing the
increased fines imposed by the GDPR (which could be up to 20m euros).
The new changes introduce a mandatory breach notification stipulation. This means that if controls
are breached and data is lost or stolen the NHS would need to notify a data protection supervisory
authority within 72 hours. This would need to support internal process that reports and manages
efficient and transparent communications with affected individuals/patients. This puts potential
breaches under public scrutiny which can have catastrophic results on an organisation’s reputation.
It is clear that the new regulations introduce big change for the heath sector, and it remains to be
seen how prepared it is to respond. The key will be taking stock of current data and data sources to
ensure that organisations stay compliant.
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Understanding the changes to the existing
processes under the new rules

1

Consent – do you have explicit consent
from individuals for the data you hold
about them?

2

New responsibilities - are you a data
processor or data controller responsible
for processing personal data?

3

Accountability – do you have a data
protection programme and are you able to
provide evidence of how you will comply
with the requirements of the GDPR?

4

Mandatory breach notification – would
you be able to notify a data protection
supervisory authority of a data breach
within 72 hours?

5

New rights – do you know how you will
comply with the new rights; the right to be
forgotten, the right to data portability, and
the right to object to data profiling?

6

Data protection officers – do you conduct
large scale systematic monitoring
(including employee data) or process large
amounts of sensitive personal data?
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EXAMINING THE RISKS TO ACHIEVING
PROCUREMENT EFFECTIVENESS IN A
POST-CARTER WORLD
The risks of not pushing through with the recommendations
made in Lord Carter’s report (February 2016) are significant if
Trusts truly want to achieve transformational outcomes.
One year on from the Carter Review, Trusts are delivering their Procurement
Transformation Programmes (PTPs) aimed at making real changes to
procurement functions.
Successful programmes will have to contend with a number of fundamental
risks (and opportunities) to ensure that they deliver sustainable changes
to their procurement functions. Some of these involve longstanding
challenges around procurement leadership, data, technology and sustainable
collaboration. We explore how some of these risks are being addressed below.
A voice at the top table
Lord Carter’s review asserts that in order to drive transformational change,
Trusts need to recognise the importance of involving procurement in crucial
decision-making processes. Without strong leadership in place, Trusts run
the risk that procurement functions are not sufficiently empowered to carry
out change. Some Trusts have set up specific arms-length organisations
to provide focus on procurement effectiveness, whilst others have gone
down the route of nominating existing Board members to take on a ‘head of
profession’ role. Where procurement leadership is having a positive impact,
its role often involves integrating PTPs with existing business and operational
strategies. This also involves raising the ‘red flag’ when business practices are
in sharp conflict with achieving commercial benefits.
Acting on comparisons
A Trust’s ability to achieve procurement function effectiveness centres on their
willingness to be both outward and forward-looking; this includes acting on
comparisons available as a result of benchmarking data. Trusts should now be
receiving benchmarking information against which they can draw a comparative
assessment of their own procurement effectiveness. Acting on this new information
is crucial. There are opportunities to augment existing data with local information
to build richer data pictures relating to price variation, product choice and sourcing
alternatives. However, our view is that, given the pressure on procurement
departments, there are risks that Trusts can become too inward-looking and are
thus unable to utilise the wider pool of information available.
Bridging the technology gap
The weaker the IT infrastructure in place (and associated interoperability) the
greater the risk that Trusts will not be able to engage in national initiatives such
as PEPPOL and GS1. Trusts with this challenge will need to assess how big this
gap is and prioritise their IT investment to address this as soon as possible.
Ensuring effective system control and compliance is central to a whole host of
procurement transformation capabilities. It is clear that without supply chain
or inventory management systems, efficiencies will be difficult to achieve.
However, the risk for Trusts is being left behind as a result of varying legacy
information technology (IT) systems and capabilities.
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Furthermore, bridging this gap will aid Trusts in gaining control and visibility of addressable spend. The
Carter Review’s recommendations set out that Trusts should have.

80%

addressable spend
transaction volume
on catalogue.

90%

addressable spend
transaction volume
with a purchase
order.

90%

addressable spend
by value
under contract.

Sustainable collaboration
Successful collaboration through procurement hubs and local partnerships requires a steady ship on all
sides. Therefore, it is crucial that Trusts have their own procurement function in order before looking to
collaborate; otherwise it will be increasingly difficult over time to sustain successful working relationships
with other Trusts. Carter places emphasis on accelerating collaboration with other Trusts to develop
aggregated sourcing plans. The risk here is that strong relationships require time and effort to embed. As
most Trusts are challenged in terms of resources to deliver business as usual activities, extending these
resources to deliver partnership recommendations introduces further risks around procurement capacity.

4

An unbiased view of capabilities
There are numerous challenges that face Trusts, and only some of these have been outlined above.
Indeed, the nature of these risks differ from Trust to Trust and vary depending on their size, environment
and maturity of procurement functions. Therefore, having a clear, unbiased view of existing procurement
capabilities is not only key to developing a credible transformation programme, but is also a prerequisite
to assessing which risks pose the greatest threat to achieving the organisation’s business objectives.
This is fundamental to realising the benefits Lord Carter outlines in his report.
Five questions for consideration

5
6

1

Do you know how effectively your procurement function is operating?

2

Is your PTP driving real long-term change?

3

Do you involve your procurement function in crucial decision making processes?

4

How are you using the available benchmarking information to compare the performance of your
procurement function to others?

5

Are your IT systems effective and capable of helping you to achieve your procurement objectives?

How we can help?
As you seek to meet the challenges around procurement, now is the right time to undertake a
review of your procurement function effectiveness to determine what is required to help achieve
long term change.
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QUEST4CARE SOFTWARE
How capturing meaningful data is enabling care home commissioners to better allocate scarce resources
The care home sector is facing financial pressures that, for many homes, could potentially lead to closure.
Contributing factors include the introduction of the national living wage and the fall in fees that local
authorities and the NHS are able to contribute to residential care. Alongside this there has been an overall
tightening of controls over health care funding.
The impact of care home closures could ultimately result in elderly residents needing to stay in hospitals
much longer than required, which only results in extra costs for the NHS. It’s predicted that by 2020 the
care system will have lost 1,500 care homes.
Clinical Commissioning Groups and Local Authorities are aware of the pressures facing care homes and
are exploring how they can support system resilience to ensure care homes remain viable and support
continuing care needs.
How can data capture seek to address these issues?
Reporting on performance is extremely important, as is using self-assessment as an enabler to
assure commissioners, residents and care home staff that the care provision is safe, effective, and
compassionate - whilst still delivering value for money. With regular self-assessment, care homes
should still be able to confidently answer the following questions:
Are we safe?
Are we well led?
Are we caring?
Are we responsive?
Are we effective?
In order to capture this data effectively a relationship between the provider and recipient of the
information needs to be built. For example, a Clinical Commissioning Group who commissions a number of
beds from a care home, will want to know the same type of performance data from the provider of care
as they would from an acute Trust. The data may vary but the principle remains the same.
Such data can provide critical information to help ensure resources are being efficiently deployed. For
example, a county council has been capturing data from its care homes around the number of ambulance
call outs and the reason for the calls being made. This information has enabled the council to analyse the
conversion rate between a call and an emergency admission and highlight which care homes may need
more support in risk stratification and decision making.
By adopting a strategy of capturing smart, meaningful data such as this, commissioners and local
authorities can ensure that their limited funds are effectively targeted and actions can be taken. Similarly,
through benchmarking their care homes, those adopting best practice can be identified, and resources
targeted into those who have the greatest need.
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RSM’s approach to data capture in the care home sector
Quest4Care is an innovative online quality assurance
and benchmarking application written specifically for
the care home sector by RSM health specialists. The
software comprises of two elements; an electronic
questionnaire and a reporting system which allows for
automated analysis and the comparison of the data
gathered. The reporting system offers trend analysis
of care home provision on a monthly, quarterly and
annual basis and is aligned to the domains of CQC.
The system enables commissioners to create their
own question sets allowing them to seek assurances
at either an individual level or right across the portfolio
of their homes. Such questions can be used to gather
commercial, financial and staffing data, thereby
directing both commissioners and providers to the
areas in most need of attention and allocation of
limited budgets.
To learn more about how we have been working with
the care home sector to improve performance and
please visit www.quest4care.co.uk
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