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INTRODUCTION
Welcome to the summer edition of RSM’s End of Term Report.
I am delighted that my role as Head of Charities at RSM now includes Independent Schools having
worked in both sectors for the last two decades. The two sectors share many common issues and
challenges and we will continue to provide insight and professional services to assist charities and
schools in meeting these challenges as well as taking best advantage of opportunities available.
Fraud and bribery resilience review
How confident are you that you have the proper assurance processes in place to get a full picture on
whether fraud is occurring in your school?
In our recent Green Lights Ahead publication we discussed the need for the sector to introduce
further counter-fraud measures to protect against external and internal threats. Many charities
and independent schools report that they have not fallen victim to fraud. However, it is important to
differentiate between awareness of fraudulent activity and actual exposure.
To help you assess the effectiveness of your current processes we have developed a new service - a
fraud and bribery resilience review. We are offering this review to independent schools at a discounted
cost of £3,250 + VAT.
To discuss a fraud and bribery resilience review or any of the topics included here please contact your
usual RSM advisor or one of schools team using the contact details included.
In this edition we also look at:
• The impact of the National Living wage – should live in staff be paid for time spent sleeping?
• International schools – a summary of tax and VAT considerations;
• Good governance – what is your school’s strategy;
• Managing the use of social media among school staff; and
• Risk management – how safe are your people.
And finally, governance and risk management continue to be at the top of many board’s agendas.
To assist schools with this process we will be launching the RSM independent schools board
assurance toolkit in September.
Have a good summer!
Nick Sladden
Head of Charities and Independent Schools
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SHOULD YOUR LIVE-IN EMPLOYEES BE PAID FOR THEIR TIME SPENT SLEEPING?
The National Minimum Wage (NMW) applies to all workers and employees for any time spent ‘working’.
However, many organisations are unclear whether time their workforce spend sleeping overnight at or
near a place of work is working time or not for NMW purposes.
In some sectors, for example healthcare, it has been an
accepted practice that workers required to sleep at their place
of work, but who do not do work unless in an emergency, are
paid a flat rate of pay for the night irrespective of whether,
during that period, they are asleep or actively working. When
the hours spent, sleeping are factored in, the flat rate paid
often averages out on an hourly basis at well below NMW.
Any time they are awake dealing with an emergency though,
is considered working time for which they are paid their
normal hourly rate in addition to the flat rate.
Recently, this practice has faced a number of challenges
in the employment tribunal on the basis that time spent
sleeping is working time, all hours of which the worker should
be receiving NMW. This is not an issue if salaries or hourly
rates are high enough such that, when averaging out the
number of hours worked, the workers are still paid at least
NMW for all hours they are committing to the business.
However, if the worker is already being paid at or near NMW
there is a risk this practice breaches NMW.
How could this affect schools?
Many independent schools, in particular those with boarding
facilities, employ workers to live on or very near their place
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of work so they can deal with any incidents / emergencies
during the night. This does not necessarily mean the time
they spend sleeping will be working time for the purposes
of paying NMW. Case law has demonstrated that there is no
hard and fast rule, but that each case will be considered on its
circumstances. However, those who pay at or near NMW and
either adopt practices of paying a flat rate for sleep-in shifts
or make no payment for them at all should consider possible
breaches of NMW.
The crucial issue is whether the mere presence of the worker
on site is part of the job. Critical factors which may indicate
that time spent sleeping is working time are where:
• there is a legal or regulatory requirement for the worker
to be on site;
• disciplinary action might be taken if the worker leaves
the site;
• a high degree of responsibility is delegated to the worker; and
• the worker is there to provide an immediate response to
any incidents/emergencies throughout the night.

Many schools will offer accommodation as part of their
remuneration package which allows a weekly offset of
£44.80 against NMW. Where a houseparent is also engaged
as a teacher, their salary will be higher, and combined with
the accommodation offset, is likely to exceed the NMW
obligations. Some schools, however, engage gap year
students on relatively low wages, who take on out of hours
duties which enable their accommodation to be offered on
the basis that they are exempt from a taxable benefit in
kind. Furthermore, some schools will engage the spouse of a
teaching houseparent for night time duties. The lower salaries
that may apply in these situations present a risk of schools
being in breach of their NMW obligations.

Next steps
Any independent school providing sleeping facilities to
enable employees to undertake night time duties should
consider carrying out a risk assessment to establish possible
breaches of NMW. RSM can bring together a wide-ranging
employment solution to NMW issues including:
• legal support to establish obligations on schools;
• HR support in implementing changes and managing
employee communications; and
• tax specialists to support with HMRC enquiries into
the matter.

Consequences of failing to meet NMW obligations
Independent schools have been the subject of HMRC
employer compliance reviews over the past few years, but
despite NMW obligations being enforced by HMRC, little focus
has been placed on this until recently.
It should be noted that the failure to pay NMW has serious
consequences to an employer in terms of:
• a penalty of up to £20,000 per underpaid worker;
• an order for the underpayment of NMW to be paid to
affected workers; and
• public naming and shaming.
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INTERNATIONAL SCHOOLS TAX AND VAT ISSUES
Many independent schools are considering entering arrangements to
benefit from the establishment of an overseas international school. A
number of issues arise in respect of such arrangements and schools
will usually take legal advice in respect of this new activity given
charity law and the optimum legal structure.
Generally, intellectual property rights will be granted to an overseas body in return
for royalties. The UK school will provide advisory, management and governance
services and, for several legal, risk and tax reasons, these services will normally
be provided through a wholly owned trading company of the school. It is important
that the trading company is wholly owned by the school as it will be easier to make
gift aid payments to the school.
The structure creates multiple tax and VAT considerations
From a direct tax perspective
The school should not bear any costs of the trading company and a simple cost
sharing agreement should be put in place.
If it is necessary to provide working capital to the trading company direct tax and
charity law issues will arise and documented arm’s length arrangements will need
to be set up between the school and the trading company.
Once the trading company has been correctly established, it will be necessary to
understand the position in respect of local taxes. It may well be the case that the
royalty receipt is subject to a local withholding tax which will not be deductible in the
UK. This will need to be factored in when considering the projected royalty income.
Whilst the transfer pricing rules will need to be considered, it is generally the case
that schools and their trading companies will not need to make any transfer pricing
adjustment, unless they are specifically directed to do so by HMRC.
From a VAT perspective
Providing the arrangements are correctly set up and a VAT registration has
been put in place, retrospectively, if necessary, all VAT incurred on the creation
of the arrangements should be recoverable in full. This is because the supply of
professional services to persons who are located outside the EU is outside the
scope of UK VAT but with a right of deduction on any attributable costs.
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STRATEGY - WHAT AND WHO ARE WE HERE FOR?
These are two important questions that are often overlooked when the day to day
running of the school takes over.
Some governors seem to never quite get to the
core of their organisation’s purpose. The level of
detail in the responsibility of stewardship can be
all-consuming meaning that the fundamental
questions of why the organisation exists and
who it is for are given insufficient consideration.
But boards do not exist to micro-manage
a school; instead they should complement
management by asking a different set of
questions – this is true governance.
The what? and who? questions are also
recognised by the regulator of charities in England
and Wales. The Charity Commission defines six
hallmarks of an effective charity and the first one
is about being clear on a charity’s purposes and
direction: “An effective charity is clear about its
purposes, mission and values and uses them to
direct all aspects of its work”.
Nonetheless accountability is important. Financial
oversight is critical and school board members
will always have ultimate fiduciary responsibility.
But they need to be allied to the organisation’s
core purpose. Good governance is about setting
the agenda, challenging assumptions about the
school and identifying the underlying values that
drive strategy to determine “what exactly are we
trying to accomplish?”
Governors should ask themselves, what sort
of school do we want to be? This will include
consideration of academic issues such as admissions
policies and class sizes, but will also extend beyond
this to consideration of public benefit and bursary
policies, community involvement, other sources of
income and overall culture.
Mission statement
Governors are serving as unpaid volunteers being
drawn from all areas of society bound by the same
desire to serve their charity to make decisions
that will positively impact on the beneficiaries. It
is therefore essential that governors understand
the purpose behind their organisation and that
this is consistently adopted. A strong, yet concise
mission statement based upon a charity’s values
can help achieve this.

A corporate entity will measure its success or
otherwise by its profit and loss account but this is
not the main purpose of a charitable school. Instead
a mission statement can be used as a framework
to facilitate consistent decisions by governors
which can also be communicated to stakeholders
such as employees and parents in plain English.
The best mission statements include a clear
description of a organisation’s future objectives to
achieve the needs of its stakeholders. An effective
mission statement is concise and unforgettable
for governors to articulate when asked by
stakeholders. An ineffective mission statement
relies on sound bites that may lack depth and not
withstand further analysis.
Fostering innovation and engaging beneficiaries
A well thought through mission statement will be
developed in line with an organisation’s strategic
plan having taken account of the views of governors,
management, employees, pupils and parents and
other interested stakeholders in the community it
serves. However, a mission statement can only reflect
a given point in time. A board should set time aside
from fulfilling its fiduciary duties to consider exactly
what it trying to be accomplished. Often new ideas will
come from recently appointed governors and should
be welcomed. A ‘but we have always done it this
way’ attitude can stifle innovation. Societal changes
and technological developments will require schools
to constantly adapt and become more innovative,
both in its own operation, and in how it identifies and
addresses the changing needs of beneficiaries.
What does success look like?
Having a clearly defined mission statement will
assist in determining whether there are relevant and
measurable benefits, arising as a result of the school’s
activities. This is becoming increasingly important as
parents demand more value for their fees.
A governor that is achieving effective governance
will have several well-defined measures to assess
the school’s performance and the impact on its
beneficiaries. As with the mission statement the
performance measures will need to be reviewed
regularly to determine if they are still fit for purpose
and ultimately providing an informed view of
performance against the mission statement.
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MANAGING THE PERSONAL USE OF SOCIAL
MEDIA – STARTING WITH EDUCATION
The prevalence of social media brings new challenges for
employers in the education sector, blurring the boundaries
between our personal and professional lives. Many are unaware of
the impact our online activity has on us professionally. We are all
entitled to a private life but, once we release our photos and views
on the World Wide Web, we relinquish control of that information
and risk waiving our right to privacy.
This is particularly problematic in the teaching profession. Teachers are in
a unique position of trust, act as role models to pupils and are expected
to ensure the safety and welfare of all pupils in their care. So they must
manage their personal use of social media responsibly to ensure they
avoid situations which call into question this trust and, therefore, their
'fitness to teach'.
Several teaching unions have expressed concerns that teachers reveal too
much personal information on social media sites and through social media
use can become overly familiar with pupils. There have also been instances
of pupils actively trolling teachers’ online profiles to find historic inappropriate
content which is then distributed amongst fellow pupils.
The consequences for a school of a teacher posting inappropriate content
online can be severe. Not just parents, but also members of the public can
complain to the school, the board of governors, the local authority or even ISI
if they have concerns about a teacher’s online activity. Such complaints will
almost certainly be a safeguarding issue and, in extreme cases, could trigger
an ISI inspection. A damaging report from ISI can cause long term harm to the
school’s reputation within the community and possibly impact on its ability to
recruit and retain talented staff.
What teachers should and shouldn’t post online requires good judgment.
Sometimes the boundaries might not be so clear. For instance, parents have
raised complaints about teachers uploading holiday pictures in which they
appear semi-naked or under the influence of alcohol onto Facebook on the
basis that these images demonstrate an abuse of their position of trust
within the community.
Educating teachers on the responsible use of social media is key to mitigating
these risks. Central to this will be implementing a policy which sets out
the rules regarding acceptable use of social media both professionally and
privately, and links up with a school’s safeguarding, bullying and harassment
and equal opportunities policies. Regular training should also be provided to
ensure staff understand and apply policy daily.
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Rules to consider including in the policy include:
• placing a ban on staff connecting via social media with pupils;
• ensuring staff set privacy settings as high as possible
but reminding them that this may not prevent content
from being accessed by pupils;
• ensuring staff apply settings so they cannot be tagged
in photos/updates without their permission;
• encourage staff to review and re-evaluate historic
information on their profile and who has access to it;
• ensuring mobile and other electronic devices are
password/PIN encrypted; and
• never discussing pupils, parents, carers or other staff online.
The fundamental question a teacher should ask themselves
before posting online is: how could this action endanger the
safety of students, other teachers and themselves?
Does it reflect poorly on them, the school or the teaching
profession generally and whether the school, colleagues and
parents would consider it reasonable and appropriate.
Any online posts which are discriminatory in nature are likely
to warrant dismissal on the ground of gross misconduct. As
role models, teachers should be aware of the serious impact
any demonstration by them of intolerance or prejudice could
have upon their standing as a teacher or their fitness to
teach. Of course, the school’s disciplinary procedure should
be followed before any disciplinary sanction is applied.
Inevitably, on occasion, content will slip through the net.
However, implementing a robust social media policy which is
appropriate for your school, communicating it to all staff and
carrying out regularly training and monitoring will minimise
the risk of such incidents. It will also provide a strong legal
foundation on which to take the necessary disciplinary action
to deal with the individual appropriately.
For further information please contact our legal team
(details on back page).
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THE INDEPENDENT SCHOOL DILEMMA HOW SAFE ARE YOUR PEOPLE?
Bursars and Governors are fully aware of risk management and the
need to put assurance measures in place. But how often do you think
people risks are included within risk management?
When we visit independent school's we
often hear:
• we are a people business;
• our people are our greatest asset; or
• we are customer focused.
Or their organisational objectives relate to:
• developing people;
• ensuring service quality;
• building workforce capability; or
• creating a fit for future culture.
These statements demonstrate the
importance of 'our people' and how the
right people will represent your school
to drive growth and development.
Whether that be teaching in the class
room, processing transactions in the
offices, maintaining the grounds and
buildings or making key decisions in
leading the school.
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Unfortunately, many recent high
profile cases have highlighted where
the people have got it wrong. This has
been exacerbated by the explosion in
social media meaning that these stories
spread at an incredible and, often,
unstoppable pace. The damage in some
cases is irrecoverable to the school but
in all instances schools incur unexpected
rectification cost, fines and reputation
damage at a personal and entity level.
People risks relate not only to your
employees but to the actions those
people take and the decisions they
make once recruited. No school wants
to lose the trust of its stakeholders or
its parents – just watch as those pupil
roll numbers and income fall.

With the potential implications
for your school, your staff, pupils
and parents being significant,
could your school confidently
answer the below questions?
• How do you ensure your
school staff and contractors
continue to perform to the
required levels?
• How does your governing
board ensure that your
students remain satisfied?
• Is your reputation intact?
• How do you keep your
employees safe?

How to avoid your greatest assets becoming your
greatest liability
Based on our experiences, we have identified the following
key elements that help achieve 'safe people' and mitigate
the risks associated.
• A robust recruitment process thorough vetting
and checks on applicant references, experiences,
qualifications, health and background.
• On boarding and induction procedures ensure new
starters have a strong understanding and fit with your
organisation and provide regular feedback as they
learn their job.
• Personal objectives and appraisal establishing clear
expectations for employee performance and enabling
everyone to know when individuals and the school
is succeeding.
• Policy and procedures ensure they're up to-date,
communicated and understood across all levels. This
enables your people to understand what is expected of
them, to know their operating boundaries and what is
acceptable and what is not.
• Training and development ongoing, mandatory training,
throughout the year, for your people to maintain and
build the skills and knowledge required to perform their
role to the best of their abilities.
• Equipment and tools whether it's IT equipment, vehicles
or high vis jackets. Ensure they are fit for purpose to
enable your people to fulfil their roles safely.
• Creating the right culture continuously communicates
your school's vision, mission and core values. After
all you want your staff to behave correctly and act
accordingly for the school's reputation and its pupils.

• Monitoring, reporting, review and rectification
management and governance mechanisms must
provide assurance that the arrangements in place keep
your people, pupils and you, as the employer, safe. The
procedures should be regularly reviewed to ensure
they're effective and if not, how to correct them.
To avoid your school becoming one of those that are not
considered a 'safe pair of hands' we recommend you seek
assurance that your people are safe by:
• an assessment, by HR specialists, of the arrangements
in your local authority that keep your people safe;
• a review of your policy and procedures to ensure that
they are relevant and reliable; and
• the deployment of a local authority wide policy
management and learning system to assist in the
communication and understanding of policy and
procedures by your people.
So, just how safe are your people?
Visit www.insight4GRC.com for further information on
RSM’s Governance, Risk and Compliance suite.
In September 2017, our governance and risk team are
launching an independent school's board assurance
toolkit. The toolkit provides governors with the ability to
consider their existing assurance arrangement as well
as develop a board assurance framework. It provides
an effective methodology for governors to help them
to gain and use assurance productively so that they
have real confidence that they are obtaining thorough
oversight of their strategic risks.
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