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Introduction
Happy New Year. Welcome to the Spring term
edition of RSM’s Back to School Report

I am delighted to introduce the first edition of Back to
School for 2018. I hope you and your families had a
peaceful Christmas period.
This edition is a special collaboration between RSM and
BWB, with an article also authored by an Academy Trust
CEO reflecting on their decision to convert to a multiacademy trust.
In the time since our last edition we have seen salaries of
academy trust CEO’s in the spotlight again, Peter Lauener,
the CEO of the Education and Skills Funding Agency
write his last letter to academy trust Accounting Officers
reflecting on his time in the role and Eileen Milner writes her
first letter in this role.
Alongside the need for Accounting Officers to be confident
of defending actions in public, Peter Lauener uses his last
letter as a reminder of the accountability expected in this
role.
In particular, good governance has been a key theme of
recent publications and guidance for the wider charity
sector as well as for academy trusts. As a part of this
continual drive for good governance, the letter goes on to
highlight the six key features of effective governance:
1.
2.
3.
4.
5.
6.

strategic leadership;
accountability;
people;
structures;
compliance; and
evaluation.

Along with governance, assurance is the other key
takeaway from this letter, both in terms of the ESFA’s own
reviews as well as thinking about and addressing those
findings from external assurance providers. A few key
themes have been noted by Peter Lauener.

The areas that I would like all trusts to
keep under review include ensuring strong
challenge of their financial position by
trustees and maximising value for money
- for example that levels of executive pay
follow a robust evidence-based process and
reflect the individual’s role and responsibilities
By contrast the letter from Eileen Milner is much briefer
and is serving as a reminder for filing financial returns on
time. The first two of these deadlines, which by the time of
reading these will have just passed, are the 31 December
2017 and the 19 January 2018 for the financial statements
and accounts return respectively. The important change is
noted in the desire to ‘name and shame’ those Trusts that
consistently do not file their returns on time. This starts
after two returns and such if you did not meet the latest
two deadlines then, in absence of a good excuse, it should
be expected that your name will be published by the ESFA
for late filing in September 2018.
In a sector where governance is continually evolving and
Trusts need to develop at the same pace to at least maintain
good practice at all times, we have taken the time in this
edition to focus on a number of aspects of governance
decisions that affect Trusts, both small and large.
This edition covers:
•• the social recruiter;
•• academy trust mergers made simple;
•• top tips: disciplinary proceedings
relating to safeguarding; and
•• a CEO’s perspective – why we decided to become a MAT.
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I recently had the privilege of
spending some time with an inspiring
Accounting Officer of a multi-academy
trust that at key areas of governance
and culture and at alternative
approaches. From the head office
and trust structure, to the budgeting
process, procurement decisions
through to the pooling of reserves.
All very topical matters. This will be
covered in more detail in the next
edition, due in April 2018.
As ever, if you would like further
information on any of the topics
covered, please contact a member of
the team or your usual RSM contact.
If you have any suggestions for future
editions, please feel free to email me.
Hannah Catchpool
Head of Academies
T +44 (0)20 3201 8097
hannah.catchpool@rsmuk.com
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Academy trust
mergers made simple
It is clear that the direction of travel of education policy is for there to be
bigger and stronger multi-academy trusts. It is inevitable, therefore, that we
will be seeing more and more academy trust mergers.
The mechanism for academy trust merger will, in all but
exceptional cases, involve transferring the assets and
liabilities from one academy trust to another. One key
question is which academy trust should transfer its
undertaking and which should continue to operate. The
decision should be made on strategic grounds, and is often
most appropriately made after the due diligence exercise.
However, emotions and politics sometimes play a part.
We set out below an outline of the merger process and key
considerations for ensuring a successful merger:
•• The overriding duty of an academy trust is to ensure
that a proposed merger is in the best interests of
your current and future pupils. This may be through
gains from economies of scale and the benefits of
school-to-school collaboration and support.
•• Preliminary discussions – once you have identified
a prospective merger partner with whom you think
you have a cultural and educational ‘fit’, it is advisable
to enter into a Memorandum of Understanding with
legally binding confidentiality provisions to establish the
framework for the merger talks (such as putting in place
a joint steering group and to agree costs sharing) and
to ensure that any information shared is confidential.
•• A robust business case – a proposed merger constitutes
a ‘significant change’ to an academy trust which requires
a full business case to be made to and approved by
the Regional Schools Commissioner (RSC). While not
a legal requirement, the RSC expects academy trusts
to have conducted a full consultation to ensure that
the needs of pupils, staff and the wider community are
met. A consultation can uncover information that may
be crucial to a merger and should be taken seriously.
•• Due diligence - due diligence by both academy trusts on
each other is crucial. Due diligence is primarily a practical
exercise to assimilate information on each other (financial
or otherwise) to establish there are no serious matters
of concern which could undermine the success of the
merger and that any potentially problematic issues
are manageable. It is helpful for each academy trust

to be frank about its strengths and weaknesses early
on so time is not wasted later on. The parties should
consider jointly instructing professional advisers as
this can often be most efficient and cost effective.
•• The due diligence process will need to
look at various issues such as:
- financial health;
- educational performance;
- staffing;
- assets (including buildings) and equipment to be transferred
on merger (are there any issues with the condition of
the buildings and facilities? Are third party consents, for
example by a landlord, required to transfer assets?);
- contractual commitments and contracts required for the
merged trust (for example, do these need novating or
renegotiating? Are third party consents required?); and
- other liabilities or potential liabilities (for example pending
legal claims and pensions liabilities).
•• Following this exercise, if a ‘go’ decision to merge
is made, the due diligence will enable the academy
trusts to identify whether any conditions need to be
met before a final merger decision can be made.
•• Key elements of the post-due diligence
phase will include the following:
- establishing a shadow board of the merged trust;
- reviewing the governance arrangements and if
necessary amending the Articles of Association of the
receiving academy trust, policies, and the scheme of
delegation to the local governing bodies. Amendments
to the Articles of Association may require Charity
Commission consent as well as DfE consent, so allow
sufficient time for this;
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- TUPE consultation;
- preparing the transfer agreement transferring the
undertaking of one academy trust to the other. If
there are any specific obligations, such as contracts
which cannot be assigned or novated under the
transfer agreement provisions, then these will need to
be dealt with separately;
- the funding agreement(s) of the transferring academy
trust will need to be terminated (or novated and varied
by deed) and new funding agreements between the
receiving academy trust and the Secretary of State
will need to be drafted (in respect of any transferring
academy); and
- final resolutions to merge passed by both academy
trust boards.
•• Once the merger has happened, the academy trust
which has transferred its assets will eventually need to
be dissolved and taken off the Companies Register.
•• Other points to note:
- It is worth having an early dialogue with the RSC and
the Education and Skills Funding Agency, so that any
difficulties (particularly financial) can be appropriately
managed; and
- Name change – will the merged trust adopt a different
name? This should be considered early on and can often
stimulate passionate views.

Caraline Johnson

Head of Education, Bates Wells Braithwaite
T +44(0)20 7551 7674
E c.johnson@bwbllp.com

Jean Tsang

Associate, Bates Wells Braithwaite
T +44(0)20 7551 7735
E j.tsang@bwbllp.com
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The social recruiter
The use of social media in recruitment has risen extensively
in recent years. Whilst there are clear benefits reported by
organisations that do use social media in this way, such as, cost
savings, increased pool/quality of applicants and being able to
target specific applicants, is it a good idea to use social media as
part of screening in your recruitment strategy?
Identifying the risks
If an employer is looking to check a candidate
or employee’s social media profile online, they
should be asking the following questions:
•• have you or are you considering checking
a personal media platform for someone
applying for a role with your organisation?
•• would you request permission from a candidate
or employee or proceed without it?
•• have you built social media checks into
the recruitment process already? And
•• is it worth the risk?
As information is increasingly available via a
simple web search, employers may believe that
an individual’s true character, experience and
attributes are better viewed via their Facebook or
other similar profiles.
There is no specific UK legislation on this use of
social media, despite its significance and potential
consequences. The following areas identify
how these checks interact with existing laws of
discrimination, privacy and data protection and
the risks associated with them.
Discrimination
The Equality Act 2010 outlines that employers
do not request or expect sensitive personal
information e.g religion, political views, age, sexual
orientation to appear on a CV or application form.
Therefore, why should the personal information
visible on a personal social media profile be

considered by a recruiter? If a recruiter views
it and subconsciously or consciously uses
the knowledge as part of the recruitment
consideration, there are serious risks of
discrimination. Employers could face an
employment tribunal hearing if they refused to
interview or offer a job to someone based on a
discriminatory judgement they made through
looking at the candidate’s social media profile.
Whilst the employer may not have to disclose
which social networking sites they viewed in
reaching their decision, sophisticated technology
often makes it possible for individuals to see who
has viewed their profile, thus increasing the risk
for potential employers. In addition, claims of
indirect age discrimination could be raised given
that younger people are naturally more likely
to have a greater social media footprint. Not to
mention the fact, that such checks are likely to be
more subjective, and based on the personal views
of acceptability formed the recruiter, potentially
impacting on diversity of the organisation.
It is possible to counter these claims by keeping
a clear record of what reasons are used for
rejection, however it could prove challenging.
Privacy and data protection
Viewing an employee or candidate’s profile must
not overstep on their right to a private life. It
remains that only if information has willingly been
made public is it acceptable to view despite the
claims that social media blurs the lines between
public and private life. Confusion over privacy
settings does make it difficult to determine what
is purposefully public but clearly hacking or
accessing information secretly is a breach of this.
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Alleviating the risks of using social media sites
as part of your screening process would include
using professional networks such as LinkedIn
or official blogs. These suggestions are based
on the assumption that the postings on these
websites would be intentional.
Although there are no specific laws on social
media and the Data Protection Act 1998 does
not address it directly, the type of information
available it can provide does constitute data.
With the forthcoming introduction of the General
Data Protection Regulations (GDPR) in May 2018,
guidelines published in July last year by the EU
data protection agencies, have already started
to raise the bar, proposing that employers
have legal justification, that is ‘necessary and
relevant’ to the performance of the employee’s
job’, before checking social media accounts of
their current or prospective employees.
Warning employees and candidates of the
intention to look at their social media accounts,
and retrieving consent from them, allows the
chance for them to clean up their online profile
and check their privacy settings beforehand.
This would ensure a level of fairness if an
employer is adamant they need to investigate
social media profiles.
Social media, beyond business networking
sites like LinkedIn or Xing, is problematic for
employers because online profiles are a natural
extension and representation of people’s home
lives. Recruitment decisions need to be taken
first and foremost on capability, and there is too
much risk that employers uncover irrelevant or
inaccurate, and certainly inconsistent personal

information amongst candidates which could
adversely impact the integrity of their decisions.
The only scenario in which it may be good
practice to check social media when hiring,
is the appointment of people who may be
of interest to journalists, and even then, the
purpose of the check would be to provide
advice on tightening privacy settings if needed.
Beyond this rare occasion, our advice to
employers is to avoid social media screening of
candidates in all cases beyond those profiles
created for the purpose of professional
networking, which can naturally give insight in
to relevant experience to the advertised role.’
A recent ACAS report into the use of social
media in recruitment, found that over half
of respondents did not have a formal policy
covering use of social media for recruitment.
Employers should therefore review their
recruitment process and make sure they are
protected from the pitfalls associated with
social media and recruitment through the
design and application of a robust policy. RSM
can support you with a recruitment review and
further recruitment issues.

Hannah Gibson-Patel

HR Consultancy
T +44 (0)117 945 2059
hannah.gibson-patel@rsmuk.com
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Top tips: Disciplinary proceedings
relating to safeguarding
We advise a range of educational bodies on managing
disciplinary proceedings with a safeguarding element.
These range from allegations that a teacher has caused
emotional harm to a child, through to allegations of improper
relationships with students, grooming and even sexual abuse.
These are complex situations because of the multi-agency
approach which is needed. It is imperative that you comply
with any applicable safeguarding requirements. All schools
and colleges must follow the statutory guidance “Keeping
children safe in education”. Each local authority will also have
a safeguarding procedure manual which must be followed.
The Local Authority Designated Officer LADO must be
informed as soon as possible of any concerns or allegations
about one of your members of staff which suggest they may
pose a risk to children.
At the same time as consulting with the LADO and other
relevant agencies, you need to ensure that you carry out
a process which complies with your disciplinary procedure
and the ACAS Code of Practice on Disciplinary and
Grievance Procedures. Fairness to the member of staff is
important. However, this does not override your obligation
to promote the welfare of your students and to act in the
best interests of the organisation.
If there is a parallel Police investigation this will need to be
taken into account. However, it is a common misconception
that an internal disciplinary process cannot proceed when
there is an ongoing Police investigation and/or pending
criminal proceedings. In most cases, it is possible, and
preferable, to make a decision under your disciplinary
process without waiting months on end. The ACAS Code
requires employers to keep any period of suspension
as brief as possible and under review. The disciplinary
hearing should also be conducted without unreasonable
delay. A lengthy suspension on full pay is costly for your
organisation and unlikely to reduce the risk of employment
tribunal proceedings. The longer an employee is out of the
organisation, the harder it will be for them to return to work.
A long drawn out process may also cause reputational
damage if parents feel you are not taking decisive action.
This can be just as harmful as acting too hastily without
carefully considering the evidence.

You must be cautious about the risk of prejudicing any
criminal case. You should consult with the LADO and comply
with any instructions from the investigating police officers;
such as to avoid interviewing the alleged victim(s). However,
in many cases whether an employee is charged with, or
convicted of, a criminal offence will not ultimately determine
whether disciplinary action is appropriate. Instead the
focus should be on what you reasonably believe, how this
impacts on their suitability to do the job, their relationship
with the employer, colleagues and students. You should
be carefully considering whether they have breached
your code of conduct or any other policies, they have
been dishonest at any stage of the process the LADO’s
advice as to whether they pose a risk to children and, the
reputational consequences of continuing to employ them.
You can summarily dismiss for gross misconduct but if
you are relying on some other substantial reason, such as
reputational risk, they will be entitled to notice or pay in lieu.

Louise Rea

Senior Associate,
Bates Wells Braithwaite
T +44 (0)20 7551 7799
l.rea@bwbllp.com
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DO ensure your staff, governors
and trustees have been trained
on how to identify and deal with
safeguarding concerns.

DO report any potential
safeguarding concerns to the
LADO without delay.

DO seek the LADO’s advice as to
whether the employee poses an
immediate potential risk.

DO consider whether suspension
is necessary or whether there
is an alternative option such as
restricted duties and/or working
from home.

DO comply with the statutory
guidance ‘Keeping Children Safe
in Education’.

DO comply with your local
authority’s safeguarding
procedure manual.

DO NOT assume you must put
your disciplinary procedure on
hold pending the outcome of any
criminal proceedings.

DO comply with any instructions
issued by the Police as to any
restrictions you must observe
on the scope of your disciplinary
process to prevent compromising
their investigation.

DO follow your disciplinary
procedure and ACAS Code where
reasonable.

DO keep the disciplinary process
strictly confidential.

DO consider whether your
reason for dismissal is conduct
or some other substantial
reason.
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A CEO’s perspective –
why we decided to become a MAT
•• 2008
West Lakes Academy was formed from the merger
of two failing local secondary schools in 2008.
•• 2009
27 per cent of students gained the benchmark
of five or more GCSEs graded A* to C
including English and mathematics.
•• 2017
72 per cent of students gained the same benchmark.
•• February 2017
we were judged ‘Outstanding’ in every category.
This was followed by two further awards of Teaching School
status and National Support School status. This is an ideal
According to the seventh report of the Education
Select Committee, in March 2011 there were 300
Multi-Academy Trusts (MATs) and by November 2017
there were in excess of 1120. Over 65 per cent of all
academies and free schools are in a MAT, including
75 per cent of primary academies and 51 per cent of
secondary academies.
Our academy is, at the time of writing, the only sponsored
Single Academy Trust (SAT) in West Cumbria, sponsored
by the Nuclear Decommissioning Authority, Sellafield Ltd.
and the University of Central Lancashire. The nature of the
sponsorship is human-resource driven. The academy is
funded in exactly the same way as other academies but
what sets us apart is the richly diverse range of highly
skilled employees we can draw on from those organisations.
They stand outside the academy but are intimately
concerned with it and with the benefit of some detachment,
are influential in helping the academy maintain consistent
high-level performance and purposeful progress towards
fulfilling its vision. They constantly evaluate the net effect
of governor influence and whether it enriches, is neutral, or
subtracts. They challenge, support, identify and overcome
barriers. They view that the barriers are in fuzzy thinking
on the part of good, intelligent, vital people, their failure to
lead, and to constructively challenge through a respectful
uncertainty surrounding anything they are presented. They
will receive anything, presume nothing and test everything.
They do not support mediocrity but rather supply the
standard of quality and determination so the academy can
be exceptional. They never cease to demand distinction and
have it demonstrated through world-class outcomes.

The sponsors have already proven their commitment and
success in creating the fully inclusive, aspirational, high
achieving West Lakes Academy, firmly rooted in the local
community. We have successfully united the communities
of two failing schools; learning from the experience of that
strategy to understand what is required because we would
like, if we are asked for help, to replicate the same social and
educational transformational change elsewhere. Our vision
is predicated on our evident retention of the proximity to
transformational practice to accelerate the improvement
process more widely. Our vision is to succeed in ‘Changing
Lives through Learning’ by ‘Providing such educational
experience for each child that will give them a preparation
for life that is excelled by no other institution in the land.’
This will be our distinction.
Our next focus is to support other schools to be
outstanding places of education where expectations
are that students will develop into citizens who actively
contribute towards the building of cohesive and peaceful
communities and are able to represent themselves
confidently in all aspects of public life. Our involvement in
other schools (serving deprived areas) by replicating the
improvements seen at WLA, will bring transformational
change in those catchments; students will develop the
capacity to contribute to building a strong and vibrant
community. Ofsted reported that ‘The senior team is
outward facing and committed to supporting improvements
in schools in other parts of the region March 2017.’
Becoming a MAT is therefore a natural extension to the work
we already do rather than a business efficiency imperative.
The development of our MAT will be based on a continuing
recognition that student outcomes are the primary
measure of success. Improvement of individual school
performance will be founded on the well-established and
consistent operational disciplines to drive performance. The
success of the MAT will require continuous improvement in
Leadership, Teaching and Learning capability in each school,
drawing on its Teaching School and National Support School
status. Improving educational outcomes in West Cumbria
is part of the sponsors’ business objectives; to create
a vibrant economic environment which underpins their
support for the development of the MAT, having a clear and
effective school and performance improvement programme
focussed on educational standards and student outcomes.
Succession planning is of increasing importance; working
together, we will leverage our excellent leaders and develop
our future leaders. The sponsors will source additional
governors to ensure that the enlarged organisation has the
right mix of skills in the areas of educational improvement.
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These are intended to complement governors from existing
schools to ensure retention of community links. Having access
to this rich pool of support and talent is important to the trust
and helpful in ensuring a good skills mix on our board.

informational value. Serious issues arise over incomplete
due diligence. Also, if the academy or MAT refuses to provide
any information you have requested, consider that a bad
sign and potentially a deal breaker.

When considering joining a MAT the due diligence process
is crucial. In fact, it’s hard to express just how pivotal it is.
From both sides of the process, either taking on a school or
joining, ensure you never neglect any factor that might have

As a minimum due diligence work would normally involve
obtaining a full understanding of the below.

What do you need to consider before
deciding to become a MAT?
•• Income and expenditure profile
over the past three years
•• Budget position for the past three years
and any future changes that are known
•• Predicted budgetary position (assuming business
as usual) for the forthcoming three years
•• Student forecast number on roll and any
housing developments in the area

what is the condition of the buildings and facilities?
What are the future strategic plans? Is the academy
compliant with all H&S aspects and is this evidenced?
•• Scrutiny of all legal documents, insurance,
H&S audits, audit outcomes, ‘Near miss’
reports and potential liability claims
•• Scrutiny of safeguarding complaints
•• Scrutiny of Freedom of Information
requests received (and responses)
•• Details of any fraud or financial irregularity

•• Scrutiny of all board meeting minutes for
at least the most recent three years

•• Review of all Internal processes and controls including
checks as to whether practice reflects policies

•• Review of all legal contracts including
suppliers, leases and consultants and potential
contingent liabilities (eg contractual conditions
attached to grant funding received)

•• Review of effectiveness of overview and
scrutiny role played by governing body acting
as ‘critical friend’ or ‘second line of defence

•• Analysis of all HR contracts including any existing
TUPE requirements and special conditions/
clauses relating to that particular academy
•• Inspection of the physical assets of the academy ie

•• All student files should be retained for three
years after the student attending reaches 18
years of age. Are these kept and available?
•• Academy performance data, development plans,
self-evaluation and, crucially, the latest OfSTED report.

If you’re thinking of joining a MAT, then in my view, there are
four key considerations

3. What skills do they have in asset management,
finance etc?

1. What’s the vision for the MAT? What are their values and
do they resonate with our school?

4. What track record do they have in school improvement
and how has the improvement been secured?`

2. What’s the rate of staff turnover? Does it speak of a
healthy organisation?

Jonathan Johnson

Principal, West Lakes Academy
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Bates Wells Braithwaite
BWB is a full service commercial law firm widely
regarded as one of the leading public benefit
specialist law firms in the UK.
BWB’s cross-departmental Education group has practised
extensively across the education sector for over 20 years.
They have significant experience in working with multiacademy trust (MAT) providers; in converting schools and
pupil referral units (PRUs) into academies; merging MATs and
creating new group structures. Both their charities and schools
practices are ranked in the first tier of the Legal 500, which
highlights their “excellent sector and policy knowledge.”

In addition to education, they are also recognised in the
independent legal directories across a variety of legal
disciplines including; Charities; Commercial Contracts,
Corporate M&A; Immigration; Data Protection; Employment;
Local Government; Media Litigation; Professional Discipline;
Public law and Real Estate.
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